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Ganeshi Lai date of the final decree some of the branches have be- 
p , , come extinct by the deaths of their representatives.

0 1 __ ars a ' Whether under custormary law in the Punjab, uncles
'J. Chandra- exclude nephews or they take jointly, and whether
sekhara Aiyar succession is per stirpes or per capita, was the subject 

J- of disagreement at the Bar before us. This question
must therefore be left over for determination by the 
trial court, and the case will have to go back to that 
court for effecting partition and deliver^ of possession 
according tc the shares to which the plaintiffs may be 
found entitled.

Subject to what is contained in the foregoing para
graph, the appeal will stand dismissed with costs.

APPELLATE CIVIL.
Before Khosla and Harnam Singh, JJ.
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Ju d g m e n t Panna Lai and 

another

H a r n a m  S in g h , J. Panna Lai and Piara Lai ap
peal from the decree passed on the 2nd of April, 1947, 
in civil suit No. 326 of 1943, whereby the Court of 
first instance dismissed that suit leaving the parties 
to bear their own costs.

v.
Puj Harsh 

Rishi

Harnam 
Singh J.

On the 12th of April, 1943, Panna Lai and Piara 
Lai instituted civil suit No. 326 of 1943 under section 92 
of the Code of Civil Procedure to obtain a decree re
moving Puj Harsh Rishi from the office of trustee of 
the trust known as Upasra Puj an situate in Kucha 
Tewarian, Amritsar City, for appointing a committee 
of management of trust, vesting the trust property in 
the committee of management and directing accounts. 
In the plaint the plaintiffs maintained that the build
ing bearing Khana Shuviari Nos. 3619] 11 and 3620111 
is a public religious institution of Swetamber Moorti 
Pujak Jains of Amritsar, that shop bearing Khana 
Shumari No. 8] 11, shop bearing Khana Shumari 
No. 3986|11--and house bearing Khana Shumari 
No. 3667] 11 are attached to the institution and that 
the defendant was a trustee of that institution. In 
paragraph 9 of the plaint grounds for the removal of 
the defendant from the office of trustee are given.

Puj Harsh Rishi, defendant, resisted the suit 
pleading that there was no public religious trust 
known as Upasra Pujan in Kucha Tewarian, that 
Puj Kesho Rikh was the sole and full owner of the 
property mentioned in paragraphs Nos. 1 and 2 and 
4 ( b )  and (c)  of the plaint and that the property 
described in sub-clause (a) of para 4 of the plaint 
was acquired by the defendant from his personal in
come and had been sold by him. In the written 
statement it was stated that the property described 
in paragraph 4 (c )  of the plaint had been sold in ex
ecution of the mortgage decree passed against the 
defendant in civil suit No. 17 of 1942.
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On the 15th of June, 1943, the Court of first 
instance stayed the suit pending the decision of civil 
appeal No. 37 of 1943 by the District Judge. That 
appeal was decided on the 15th of May 1944, but the 
plaintiffs preferred an appeal in that case in the High 
Court and the proceedings in civil suit No. 326 of 
1943 were stayed pending the decision of “Regular 
Second appeal No. 1169 of 1944. Copies of judgments, 
Exhs. D. C. and D. B., show that the suit out of which 
Regular Second Appeal No. 1169 of 1944 arose was 
for declaration that the house described in para
graph No. 4 (c ) of the plaint belongs to the Upasran 
Pujan and being wakf was not liable to sale in exe
cution of the decree of Nand Lai and Mst. Ram 
Rakhi against Puj Harsh Rishi. Panna Lai and 
Piara Lai, plaintiffs-appellants, in these proceedings, 
were the plaintiffs in civil suit No. 17 of 1942 and 
Puj Harsh Rishi was defendant No. 3 in that suit.

Proceedings in civil suit No. 326 of 1943 were 
revived on the 22nd of February 1946. On the last- 
mentioned date counsel for the plaintiffs stated that 
inasmuch as the plaintiffs’ suit with regard to house 
No. 4667)11 has been dismissed, civil suit No. 326 of 
1943 should be deemed to be dismissed with regard 
to the house described in paragraph No. 4 (c )  of the 
plaint.

On the pleadings of the parties the Court of 
first instance fixed the following issues

(1) Is there an Upasra Pujan in Amritsar 
in Kucha Tewarian ?

(2 ) Is it a public religious trust of Swetambar 
Moorti Pujak Jains of Amritsar ?

(3) Is the defendant a trustee of that trust ?



(4 ) Is the property in suit trust property ? Panna Lai and
another

(5 ) If issues Nos. 1 to 4 be proved, is the de- Harsh j 
fendant not liable to removal from the Rishi \
possession of the property ? r—

g- , Harnam
Singh J. j

(6 ) Relief.

In deciding civil suit No. 326 of 1943 the Court 
of first instance has found that the house bearing 
Khana Shumari Nos. 3619j 11 and 3620| 11 is known 
as the Upasra Pujan, that the defendant and his pre
decessors were Jain Pujs, that the defendant and his 
predecessors were not ascetics and earned their liveli
hood by the practice of medicine and money-lending 
business, that the property described in paragraph 
No. 4 of the plaint was not endowed property and that 
house bearing Khana Shumari Nos. 3619111 and 
3620|11 was not public wakf either by user or by de
dication. Finding against the plaintiffs on issues 
Nos. 1 to 4jthe Court of first instance has dismissed 
the suit leaving the parties to bear their own costs.

From the decree passed by the Court of first 
instance on the 2nd of April, 1947, plaintiffs appeal.

By the judgment passed on the 29th of November.
1945, Exh. D. B., the Court came tp the conclusion 
that the house bearing Khana Shumari Nos. 3637111 
described in paragraph No. 4 (c ) of the plaint was not 
endowed property and on the 22nd of February 1946, 
counsel for the plaintiff stated that the plaintiffs’ suit 
with regard to house No. 3637111 may be deemed to 
be dismissed. Indisputably, house No. 3637 j 11 was 
not endowed property.

In paragraph No. 4 of the written statement the 
defendant pleaded that he purchased with his own 
funds the shop bearing Khana Shumari, No. .8111 
described in paragraph No.4 (a ) of the plaint and
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Joanna Lai and that he had sold that shop for consideration and neces- 
er sity. In paragraph No. 2 of the replication the

Puj Harsh 
Rishi

Harnam 
Singh J.

plaintiffs maintained that the shop described in para
graph No. 4 (a) of the plaint had not been purchased 
by the defendant. Panna Lai, plaintiff, gave evidence 
that one of the shops in suit was purchased by the 
defendant. Puj Harsh Rishi, stated :—

” I had purchased one of the shops in suit in 
1939, which I have now sold off. I had 
purchased that shop from my income as 
a vaid and business.”

Puj Harsh Rishi was not cross-examined on the 
point and there is no rebuttal. Clearly, the shop 
described in paragraph No. 4 (o ) of the plaint was 
not endowed property but was the property of the 
defendant.

In paragraph No. 4 (c )  of the written statement 
the defendant maintained that the property describ
ed in paragraph No. 4 (b ) of the plaint was not en
dowed property. By sale deed, Exh. D. 20, Kanahaya 
Rikh purchased the property described in paragraph 
No. 4 (b ) of the plaint from Mst. Kesra Devi on the 
10th of January, 1865. No attempt was made to 
show that Kanahaya Rikh purchased the shop with 
public funds or had treated the shop as wakf property. 
That Kanahaya Rikh was a physician of repute and 
did money-lending business is established by the 
documents, Exhs. D. 25 and D. 14. Lala Utam Chand, 
P. W. 22, admitted that Kesho Rikh practised medicine 
and used to charge fees for his attendance on patients.

From what I have said above it is plain that the 
Court of first instance came to a correct decision on 
issue No. 4. That being so, the questions that remain 
for consideration are, (1 ) whether there is an Upasran 
Pujan in Amritsar in Kucha Tewarian and (2 ) 
whether the Upasran is a public religious trust of
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Swetambar Murti Pujak Jains of Amritsar with Puj Pawta Lai and 
Harsh Rishi, defendant, a trustee of that trust ? Another

v.
Plaintiffs maintained in paragraphs 1 and 2 of 

the plaint that the house bearing Khana Shumari 
Nos. 3619 j 11 and 3620111 is a public religious trust 
of the Jain community, used for the residence and 
abode of the Pujs and for the purpose of public 
worship and for the purpose of recitation of religious 
books. Puj Harsh Rishi, defendant, does not admit 
the avemments contained in paragraphs Nos. 1 and 
2 of the plaint and maintains in the evidence given 
by him that the house was purchased in Sambat 
Bikrimi 1891. Plaintiffs who have examined no evi
dence to show who purchased the property described 
in paragraphs Nos. 1 and 2 of the plaint based their 
claim on the following facts :—

*u|! Harsh

Singh J. I

(1 ) that the property was acquired by Jain

(2 ) that the property has always been held by 
the Pujs and is known to be an Upasra;

(3 ) that the property has devolved from Guru 
to Chela from the time of Kanahaya Rikh; 
and

*

(4 ) that the Upasra had been used for the re
citation of Katha from the time of 
Kanahaya Rikh.

As stated above, Kanahaya Rikh who purchased 
the property in dispute practised medicine and did 
money-lending business. On this point the evidence 
given by Lola Mohan Lai, P. W. 2, Lala Harbhagwan 
T>as. P. W. 3, and Lola Bisakhi Ram, P. W. 4 and Exh. 
T). 14 may be seen. Sale deed, Exh. D. 15, shows that 
Sham Singh and Sawan Singh sold the house in suit 
to Dip Chand, Harnam Rikh and Kanahaya Rikh for
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Rs. 300. In the sale deed there is no indication that 
Dip Chand, Harnam Rikh and Kanahaya Rikh ac
quired the house in suit with public funds. Indeed, 
there is no evidence as to the source of the purchase 
money paid by Dip Chand, Harnam Rikh and 
Kanahaya Rikh, vendees, to Sham Singh and Sawan 
Singh, vendors. That being so, the plaintiffs have 
failed to show that the purchase price was the money 
of the Swetamber Jains of Amritsar Town. As al
ready mentioned, plaintiffs based their claim not on 
dedication but on the facts set out at Nos. 1 to 4 in the 
preceding paragraph.

That Kanahaya Rikh, Harkishan Rikh and Kesho 
Rikh were Jain Pujs is amply established by docu
ments, Exhs. P. 1514, D. 1, D. 4, D. 10, D.26 and D. 28. 
In Exhs. P. 1, D. 111 A, D. 12 (A, D. 5, D. 6 and 
D. 9, the defendant is described to be Puj. Again, it 
is not disputed in these proceedings that Jain Pujs 
are normally persons who have renounced the world 
and have given up all their worldly belongings. In 
Exh. P. 2|1 the house in question is referred to be an 
Upasra and the Court of first instance has found that 
the house is known as Upasra and Kanahaya Rikh, 
Harkishan Rikh, Kesho Rikh and Harsh Rishi belong
ed to that class of Jains known as Pujs.

In the Court of first instance the plaintiffs examin
ed evidence that because the defendant and his pre
decessors were Pujs and the building was known as 
an Upasra there was Public trust. In the evidence 
given by the witnesses examined by the - plaintiffs it 
was stated that an Upasra is wakf. In cross-examina
tion Doctor Benarsi Das, P. W. 1, admitted that even 
the house of non-Jain can be an Upasra and if a Puj 
takes a house on rent and begins to live in it the house 
will be an Upasra.

Now, the house in suit is a four-storeyed building 
with paintings of Lord Krishna, Lord Vishnu, Guru 
Nanak Dev Ji and Shiv Ji. In this connection the evi-
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dence given by Lala Mohan Lai, P. W. 2, and Puj HarshPanna Lai and 
Rishi, defendant, may be seen. No witness has, how- another 
ever, given evidence that he ever saw painting of any 
Jain god and there is no satisfactory evidence that 
there was at any time any idol in this house which is 
claimed to be a temple of Murti Pujak Jains.

v.
Puj Harsh 

Rishi

Harnam 
Singh J.

In Regular First Appeal No. 1169 of 1944 the 
plaintiffs contended that the parties were Swetamber 
Jains, that the property had been held by Pujs, that 
the property was acquired by the Pujs and that the 
property had devolved from Guru to Chela. On those 
facts Sir Abdur Rehman, J., said :—

“ The first circumstance was that the parties were 
Swetambar Jains and that the property 
had always been held by the Pujs, i.e., 
Jain ascetics. That by itself cannot lead 
me to any conclusion particularly when 
it is admitted that the property in suit'had 
never been used for any religious purpose. 
The fact that the Pujs had been living in 
this house could not show that the pro
perty was dedicated.

The next circumstance on which reliance was 
placed was that the property was acquired 
by Pujs. There is first of all no evidence 
on the record as to when and by whom it 
had been acquired ; but even assuming, 
without conceding that the property was 
acquired by Pujs, its mere acquisition by 
one of them would not make it a dedicated 
property. It has been so held by their 
Lordships of the Privy Council in a number 
of decisions to which reference was made 
by Division Bench of this Court in Puj 
Maya Rishi alias Multani Ram v. Ram 
Chand (1). It is unnecessary to refer to 
those decisions in this case. The third 
circumstance was that the property had

(1) 1948 P L .R . 404
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devolved from Guru to Chela on four oc
casions at least. That again has been held 
by their Lordships of the Privy Council to 
be inconclusive. It may have some im
portance but it cannot lead one necessarily 
to the conclusion in favour of the appel
lants. Circumstances to be of any value 
must be unambiguous.”

In Regular Second Appeal No. 1169 of 1944 the ques
tion that arose for determination was whether the 
house described in paragraph No. 4 (c )  of the plaint 
in Civil Suit No. 326 of 1943 was endowed property. 
In these circumstances I am clear that the circum
stances set out at Nos. 1, 2 and 3 above are wholly in
conclusive and do not show the religious character of 
the property.

In Puj Maya Rishi alias Multani Ram v. Ram 
Chand (1), Harries C.J. (Mahajan, J., concurring) 
said :—

“ The mere fact that the person acquiring pro
perty in dispute is an ascetic*does not 
establish that he acquired the property for 
religious purposes, though it is a circum- 
sance that ought to be'taken into consider
ation in determining whether it is religious 
or secular. The reason is, a man’s reli
gious opinions or professions do not make 
him incapable in law of holding property.”

In the same judgment it was said that the descent 
of property from Guru to Chela does not warrant the 
presumption that it is religious property and that in 
considering whether the property acquired by a Jain 
Puj is religious or secular, in the absence of any direct 
evidence of dedication, the nature of the user of the 
property by the Jain community or Jain monks and

(1) 1946 P.L.R. 404.
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whether such user, if any, was as of right or by per- panna Lai and 
mission and the length of time during which the user another 
is suggested, have to be considered. Clearly, the . 
house in question called Upasra would not be a public PURishi
religious trust unless there was evidence of dedication _____
or of user by the public as of right. In the present Harnam 
case Puj Harsh Rishi was not the chela of Puj Kesho Singh J. 
Rikh and succeeded to him on the basis of the will,
Exhibit D. 1. •

Admittedly, there is no evidence of dedication 
and the case of the plaintiffs-appellants rests mainly 
on the evidence of user.

In order to prove that the Upasra is a religious 
public trust of the Jain community the plaintiffs have 
to establish that the Jain community or the Jain 
monks have been using the Upasra as of right for 
public purposes. In the present case there is not a 
syllable in the evidence given by the witnesses for the 
plaintiffs about the user of the Upasra by the Jain 
community or Jain monks as of right.

Lala Bisakhi Ram stated when the Puj went out 
the house was locked from outside and that he did not 
know whether there was any restriction on any Puj 
for the period he could stay out. To similar effect is 
the evidence given by other witnesses. Hans Raj,
P. W. 20, said—

“ I cannot say whether the property purchased 
by a Puj belongs to him or to the Upasra.
There is no Jain text on that point. An 
Upasra is dharamarth. A Puj cannot 
restrain a Jaini from going into an Upasra.”

Hans Raj, P. W. 20, has given no evidence that the 
members of the Jain community perform Katha 
and offer prayers in the Upasra in question as of right.
The evidence that a Puj cannot restrain a Jaini from 
going into an Upasra does not prove that the
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members of the Jain community performed Katha 
and offered prayers in the Upasra in suit as of right.

Lala Mohan Lai Jain, Lala Harbhagwan Das and 
Lala Bisakhi Ram stated that Puj Hari Kishan and 
Puj Kesho Rikh practised medicine. Lala Uttam 
Chand, P. W. 22, gave evidence that Kesho Rikh used 
to charge fees for his attendance on patients. Exh. 
D. 25 shows that Puj Kanahaya Rikh, Puj Harkishan 
Rikh and Puj Kesho Rikh did money-lending business. 
Inside the Upasra in suit there are paintings of Lord 
Krishna, Lord Vishnu* Guru Nanak Dev Ji and Shiv 
Ji but no painting of a Jain god or idol for Jain wor
ship. Harikishan Rikh kept Mst. Har Kaur in the 
Upasra as his mistress and Puj Kanahaya Rikh made 
a gift of one house to Mst. Ganga Devi on the 13th 
of October 1868, by deed of gift, Exh. D. 4. In these 
circumstances the mass of evidence examined by the 
plaintiffs showing that ever since the time of Kanahaya 
Rikh the house had been known to be an Upasra, and 
that it had been resorted to by the Jain community 
for religious instructions and worship is wholly in
sufficient to prove the existence of a public trust. 
In Raghbir Lala & others v. Mohammad Said and 
others (1), Sir George Rankin, said :—-

“ But it is out of the question to suppose that a 
man’s religious opinions or professions can 
make him incapable in law of holding pro
perty. He may fail to act up to them or 
take heretical and inconsistent views with
out incurring any penalty or disability at 
law.”

Clearly, Kanahaya Rikh did not live like an 
ascetic. That Harikishan Rikh and Kesho Rikh act
ed like house-holders is apparent on the facts on the 
record. In such circumstances professions of com
plete asceticism as a religious doctrine or philoso-

516

(1) A.I.R. 1943 P.C. 7.
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phical position would seem to go but a little way to Panna Lai and. 
show that Kanahaya Rikh, Harikishan Rikh and Kesho another 
Rikh were ascetics. ^ arg>,

Rishi
Now, the plaintiffs examined evidence to show Harnam 

that Katha was recited in the house in suit known as Singh J. 
Upasra by Kesho Rikh and Harikishan Rikh and the 
occupants of the Upasra were known as Pujs. From 
the record I am not satisfied that Katha was recited in 
the house in suit. As stated above, the Pujs went 
out locking the house and came back to the place after 
some time. Wali Ram, P. W. 7, stated that the ground- 
floor used to be closed and Katha was performed in 
the first storey while Lala Bisakhi Ram, P. W. 4, stated 
that Katha was usually performed in the groundfloor.
That Harikishan Rikh kept Mst. Har Kaur as a keep 
is proved beyond doubt by copy of the judgment, Exh.
P. 14. From the evidence of Bhagwan Das it ap
pears that the plaintiffs have a separate Mandir and 
Jain Sadhus stay in the library opposite to that 
Mandir. No evidence has been examined to show 
that any Jain monk stayed in the house in suit.
Clearly, the oral evidence examined in the case is in
sufficient to prove that the house in question called 
Upasra is a public religious trust.

But it is said that the documents on the record put 
it beyond dispute that the house in dispute is a public 
religious trust and that the defendant is a trustee.
In this connection reliance is placed upon documents,.
Exh. P. 8, P. 2J1, P. 3, P. 1 and D. 1.

Exh. P. 3 is a copy of the written statement filed 
by  Puj Harsh Rishi in Civil Suit No. 931 of 1933..
"Paragraph No. 4 of the written statement reads :—

“ The kothri bearing house enumeration 
No. 3619 is not separate from house 

; No. 3620. Moreover, it is wrong that the
> house was owned by the gaddi.”

INDIAN L A W  REPORTS



Panna Lai and In Raghbir Lala & others v. Mohammad Said & 
another others (1), Sir George Rankin, said :—

‘ The word gaddi is used very loosely and in 
different senses ; in one use of the word a 
gaddi appears to be a necessary part of the 
dignity of a religious ascetic of the highest 
class. The words here are ‘ of his own 
gaddi ’ and the phrase is wholly insufficient 
to raise against him any kind of trust or 
to show that the money was not his own.”

evidence Harsh Rishi maintained that he 
meant by the word f gaddi ’ in paragraph No. 4 of the 
written statement a gaddi of Hikmat, and there is 
ample evidence, oral and documentary, that Kanahaya 
Rikh, Harikishan Rikh and Kesho Rikh practised 
medicine.

Exh. P. 2)1, copy of an agreement, executed by 
Puj Harsh Rishi, reads :—

“ I am the chela of Puj Raj Rishiji of Jandiala. 
Puj Kesho Rikh of Amritsar made me the 
heir to and owner of his property in the 
presence of Pujs and Jain brotherhood on 
May 2nd, 1931. There is a window in the 
fourth storey of our house. That is very 
old. No one can close that window forc
ibly. I closed the said window with my 
own consent (after having entered into an 
agreement with Gian Chand, Diwan Chand, 
Bhabras, sons of Harbhagwan Das). 
After the closing of the said window, no 
one, i.e., any one from our gaddi, will 
have any objection. The house situate in 
Kucha Tewarian is known as Upasra or 
the house of Puj. It bears house enume
ration No. 3620111. * * * * * ”

In the agreement, Exh. P. 2jl, Puj Harsh Rishi, 
•defendant, maintained that he was the owner of the
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(1) A.I.R. 1943 P.C. 7.
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house bearing Khana Shumari No. 3620)11 and that Panna Lai anit; 
the house had come to him from Puj Kesho Rikh. another 
Clearly, the agreement, Exh. P. 2)1, does not show that puj j jarĝ  
the house in suit was a public religious trust of the Rishi 
Jain community.

Exh. P. 8 is a copy of the registered will of Puj 
Kesho Rikh made on the 27th of April, 1931. In that 
will Puj Kesho Rikh maintained that he owned and 
possessed without the partnership of anybody house 
bearing Khana Shumari Nos. 3619(11 and 3620) 11.
Clearly, the will, Exh. P. 8, supports the plea that Puj 
Kesho Rikh was the sole owner and possessor of the 
house which is claimed to be a public religious trust 
of the Jain community.

Exh. D. 1|A is translation of transliteration of the 
last will and testament of Puj Kesho Rikh. Reliance 
is placed upon the opening lines of Exh. D. 1)A which 
read—

“ I am chela of Puj Harikishan Rikhi. I have 
since long been owner in possession of 
property, etc., attached to the institution, 
etc., situate at Kasur, Lahore and Amrit
sar.”

On a perusal of the original will I find that the 
opening lines read :—

“ I am chela of Puj Harikishen Rikhi. I have 
since long been owner in ^possession of 
property situate at Kasur, Lahore and 
Amritsar.”

Clearly, there is no reference to an institution in 
that will. No reliance was placed upon any other 
document.

Section 4 ( 1 )  ( f )  of Punjab Act No. XVII of 1940, 
provides that the tax shall not be leviable in respect 
of buildings used exclusively for public worship or 
public charity including temples. Exh. D. 13 shows 
that tax is levied on the house in suit under section 3 
o f that Act.
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For the reasons given above, I am of the opinion 
that the cumulative effect of the evidence referred 
to by the learned counsel for the plaintiffs-appellants 
cannot lead me to the conclusion that the plaintiffs 
have discharged the onus of issues Nos. 2 and 3.

Finding as I do that the Upasra is not a public 
religious trust of the Jain community, that the de
fendant is not a trustee and that the properties 
described in paragraph No. 4 of the plaint are not en
dowed properties. I maintain the decision of the 
Court of first instance on issues Nos. 1 to 4 set out 
above.

In the result, I dismiss with costs Regular First 
Appeal No. 228 of 1947.

j Khosla J.
K h o s l a , J. I agree.

ORIGINAL CIVIL

Before Harnam Singh, J.

In the matter of the Indian Companies Act VII of 1913 
and of the Kamal Electric Supply Co., Ltd. (in Liquidation)*

Mr. AMAR NATH GOELA and a n o t h e r Petitioners

versus

The KARNAL ELECTRIC SUPPLY Co., L td. (in 
liquidation) through its OFFICIAL 

LIQUIDATOR,—Respondent

Civil Original No. 181 of 1951.

Indian Companies Act (VII of 1913)— Section 33—Re
gistered shareholder—Rights and liabilities of—Lien on 
shares, when can be exercised— Liability— meaning of.

Held, that a member who is entered as a shareholder 
; 1952 in the Register of members, even if he is not the real owner

----------  of the share, is alone entitled to exercise the rights of a
June 6th shareholder, viz, to vote as such or to receive the dividends 

payable in respect of the share and that he alone is liable 
for calls and other obligations of his membership though*..


